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Issue 1

COURT REPORTS

methods used in citing and designating groundwater wells, which
together sufficiently stated the impact of water delivery to UC Merced.
The Center also presented four more arguments: (1) the EIR had
no reliable information on which to base any claim that no question
exists with respect to the feasibility of additional wells, (2) the EIR did
not identify the sites of the recharge basins, (3) the Regents' reliance
on the 2001 Merced Water Supply Update as a guarantee of adequate
water supply was unwarranted, (4) and Stanislaus Natural Heritage
Project v. County of Stanislaus and Santiago County Water District v. County
of Orange required reversal of judgments. The court rejected these
arguments, ruling that differing opinions arising from the same pool
of information cannot invalidate the EIR as inadequate. Therefore,
the court affirmed the superior court's ruling.
D.M. Shohet

S. Yuba Water Dist. v. Hofman, No. C039687, 2003 Cal. App. Unpub.
LEXIS 4462 (Cal. Ct. App. May 2, 2003) (holding that, presuming the
trial court reviewed extrinsic evidence as necessary to analyze the
meaning of a water right agreement, the trial court did not err as a
matter of law in its interpretation of the disputed agreement).
The South Yuba Water District ("District") filed suit to extinguish
all prior water rights claimed by Frances Hofman, Emma Hofman and
the Hofman Ranch (the "Hofinans") and to acquire easements across
the Hofnan's property. The Superior Court of Yuba County found
the Hofmans did not hold claimed water rights. The Hofmans
contended on appeal that the trial court had erred by not considering
extrinsic evidence supporting the prior water rights agreement. The
California Court of Appeals affirmed, finding the lower court did not
err in its consideration of extrinsic evidence.
The Hofmans owned two tracts of land. The Hofman Ranch tract
was located within the District while the Johnson Ranch was outside
the District. The 1985 agreement between the Hofmans and the
District allowed the use of surplus irrigation water transferred from
within the District to the Johnson Ranch tract outside of the District.
The parties referred to the rights conveyed by this agreement as "put
and take" rights.
The District filed suit in July 1992, seeking to acquire and
extinguish these rights. The superior court first heard evidence
regarding the agreement during phase one of a bifurcated trial. The
court found the agreement unclear as to the water rights conveyed,
resulting in a tentative holding that the District retained the disputed
water rights. During phase two of the trial, the court held it could not
rely on the tentative phase one holding. The phase two court found
the agreement allowed the Hofmans to convey water to areas outside
the District via the District's facilities. However, the agreement did not
give the Hofnans any additional water rights. The parties reached
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settlement during trial providing $37,600 to the Hofmans for the value
of the physical taking of the easements and $5,000 stipulated severance
damages. The final judgment extinguished all "put and take" rights
under the agreement.
On appeal, the Hofmnans claimed the trial court erred by not
considering extrinsic evidence related to the agreement, and argued
that, as a result, the trial court incorrectly found the Hofmans held no
"put and take" rights to continue using District water on the Johnson
Ranch tract. The appellate court could not determine whether the
trial court considered extrinsic evidence. Presuming the trial court
did review the evidence, the appellate court rejected the Hofman's
extrinsic evidence claim on appeal.
Next, the appellate court reviewed the trial court's interpretation
of the agreement.
The appellate court applied the substantial
evidence test in evaluating conflicting evidence regarding the meaning
of agreement. The substantial evidence test upholds any reasonable
construction of the agreement when it is supported by substantial
evidence. The appellate court found the trial court based its opinion
on substantial evidence submitted at trial. Therefore, the appellate
court held the trial court did not err in its interpretation of the
agreement.
Chris Wittenbrink

COLORADO
Simpson v. Bijou Irrigation Co., 69 P.3d 50 (Colo. 2003) (holding (1)
State Engineer did not have authority to promulgate and enforce
regulations allowing State Engineer to approve ongoing out-of-priority
groundwater diversions, (2) State Engineer did have authority to
promulgate regulations pursuant to the South Platte River Compact
because the compact was deficient in providing standards for compact
compliance within Colorado, and (3) State Engineer rules and
regulations will not take effect until water court hears and resolves all
protests).
On May 31, 2002, the State Engineer filed "Amended Rules and
Regulations Governing the Diversion and Use of Tributary Ground
Water in the South Platte River Basin, Colorado" ("Amended Rules").
In the Amended Rules, the State Engineer granted itself the authority
to unilaterally approve "replacement plans" for out-of-priority
groundwater depletions by pre-1972 wells. The rules prompted a
barrage of protests. The protesters claimed, and the water court
found, that the State Engineer lacked both statutory and interstate
compact authority to promulgate the rules. The protestors also sought
a motion, which the court granted, finding that the Amended Rules
could not become effective until the water judge had heard and

